
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
 

JANKO ENTERPRISES, INC.       PLAINTIFF 
 
v.               CIVIL ACTION NO.3:12-CV-345-S 
 
LONG JOHN SILVER’S, INC., et al.                                 DEFENDANTS 
 

ORDER 
 

 This matter comes before the Magistrate on the motion of the Plaintiff, Janko Enterprises, 

Inc. (Janko), pursuant to Rule 37 of the Federal Rules of Civil Procedure, “to compel compliance 

with this Court’s Order of August 19, 2013.”1  The order granted a prior motion of Janko to 

compel the Defendants to provide supplemental discovery responses to interrogatory nos. 17 and 

18, and to request for production no. 3.2  It is the adequacy of the Defendants’ response to 

request for production of documents no. 3 that is now the subject of Janko’s renewed motion.  

Request for production no. 3 asks the Defendants to “produce all documents pertaining to the 

decision of Yum! Brands, Inc., to divest itself of all Long John Silver’s, Inc., restaurants.”3 

 Janko relates that on Sept. 19, 2013, the Defendants filed a “Notice of Compliance”4 with 

the Court and served Janko with “a memorandum prepared by an outside investment banker that 

was used by Yum! to market the LJS brand to potential buyers (the ‘Offering Memo’) [and] a 

handful of memoranda related to the Offering Memo.”5  Janko contends that the Offering Memo 

represents merely the “capstone of a lengthy process by which Yum! considered what to do with 

the LJS brand …”6  It insists that the Defendants must have in their possession undisclosed 

                                                 
1   (DN 68, Plaintiff’s Further Motion to Compel; DN 62, Order). 
2   (DN 62, Order, p. 12). 
3   (DN 68, Ex. 1, Request for Production of Documents, p. 28, ¶3). 
4   (DN 66, Notice of Compliance). 
5   (DN 68, p. 2, ¶3).  Neither party has provided the Court with a copy of the Offering 
Memorandum.  Accordingly, the Court is unaware of its specific contents. 
6   (Id.). 
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discoverable documents from an earlier time, prior to the distribution of the Goldman Sachs’ 

Offering Memo on January 18, 2011, that reflect the decision process of the Defendants to divest 

themselves of the LJS brand.   Such a significant business decision Janko insists must have 

occurred well prior to the time that Yum! engaged Goldman Sachs to market the LJS brand to 

potential buyers. 

  Janko contends that to the extent that the Defendants continue to argue that they are 

unable to produce responsive documents because its document request is overbroad or unduly 

burdensome, the issue was been resolved against them by the aforementioned August 19 order of 

the Court.7  Janko maintains that it has attempted to informally resolve this matter with counsel 

for the Defendants without success.  It seeks an award of costs and fees in the amount of $500 

for its current efforts to enforce the prior order. 

 Defendants Long John Silver’s, Inc; Yum! Brands, Inc.; and LJS Partners, LLC 

(Defendants) respond that Janko’s current motion to compel is moot.8  It is moot Defendants 

contend because they have fully complied and have “produced a bevy of responsive 

documents.”9  To the extent that Janko seeks further documents, Defendants insist that “Janko is 

seeking to expand the scope of discovery beyond all reasonable bounds….”10  Consequently, 

Defendants conclude that any further discovery pursuant to request no. 3 would be 

“unreasonably cumulative” and would impose on them a burden that far outweighs the minimal 

benefits to be obtained.  Defendants support their response with a lengthy list of the financial 

                                                 
7   (DN 68, p. 2). 
8   (DN 80, Defs’ Response). 
9   (Id., p. 1). 
10  (Id.). 
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documents they have provided to Janko by way of supplemental discovery responses to 

underscore this final point.11 

 Janko in its reply contends that this entire dispute is far more clear-cut than the 

Defendants would have the Court believe.  According to Janko, at some point in time between 

2006 and 2011, the Defendants decided to divest themselves of both the LJS and the A&W Root 

beer brands.12  The culmination of that decision occurred when the Offering Memo prepared by 

the investment bank of Goldman Sachs was distributed on Jan. 18, 2011, to potential buyers, 

along with a press release that publicly announced the sale offering of the two brands.  Such a 

public offering simply did not occur “in a vacuum” in Janko’s view, but rather would have been 

the result of a decision process by high-level executives of Yum! 

  Janko reasons these same Yum! executives must have studied the performance of the 

LJS and A&W brands, considered alternatives to selling them, consulted with one another, 

debated the best course of action, and ultimately decided that the sale of the LJS and A&W 

brands was best for the company.13  Yet, none of the highly relevant documents that would be 

expected to reflect the Defendants’ decision process have been revealed.  Instead, Defendants 

have produced reams of documents that do not run to the fundamental information that Janko 

now seeks to discover, i.e., when and why did Defendants decide to sell the LJS brand? 

 As final support for its renewed motion to compel, Janko cites that portion of the Court’s 

prior order in which the Court concludes: 

Janko also is entitled to those documents that reflect the so-called 
“strategic decisions” of Yum! to place its “focus on other brands” so that 
Janko can know when Yum! decided to place Long John Silver’s on the 

                                                 
11   The listed documents consist primarily of quarterly and annual earnings statements for LJS, 
Audit Committee Updates, Yum Tracker Reports, redacted Yum! Board Minutes, consolidated 
income statements, and LJS/AWR combined P & L Statements. (DN 80, pp. 6-11). 
12   (DN 82, Reply, p. 1). 
13   (DN 82, p. 2). 
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open market, how it did so, and the reasons it provided to potential buyers 
for the sale of Long John Silver’s.  The Court agrees that all of these 
matters are highly relevant to the claims contained in the second amended 
complaint that Yum! was actively involved in attempting to divest itself of 
Long John Silver’s all the while it and its representative were encouraging 
the Jankoviches to purchase the A&W franchise based on originally 
misleading income predictions. 
 

(DN 62, Order, pp. 8-9). 

 

Legal Analysis  

 The present dispute does not require that the Court re-examine the basic legal principles 

related to discovery.  Those principles are adequately set forth in the legal analysis section of its 

prior August 19 order.14  The Court likewise continues to conclude, as set forth in the quoted 

portion of the order above, that the information sought by Janko in request for production no. 3 is 

fully discoverable.  The only question now is whether Defendants have complied with that order. 

The Court concludes that they have not.  Although the Defendants have supplemented 

their discovery production with the documents listed in their response, their response is 

insufficient.  What the Defendants have provided is a host of routine, periodic financial 

documents for LJS and/or AWR that, while not entirely irrelevant, simply do not speak to the 

central purpose of request for production no. 3.  Janko desires to discover those documents that 

reveal when during the time between 2006 and 2011 that the Defendants first decided to sell the 

LJS brand.  The routine periodic financial statements of LJS identified by the defendants in their 

response as being provided, and the Goldman Sachs Offering Memo of Jan. 18, 2011, do not 

inform Janko when the decision of Yum! to divest the JLS brand was made initially. 

Common sense indicates that the Defendants did not wait until Jan. 18, 2011 to decide to 

sell LJS.  The Goldman Sachs’ Offering Memo occurred because at some earlier point in time 
                                                 
14   (DN 62, Order, pp. 2-4). 
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key officers of Yum! Brands decided after due consideration to divest the LJS brand along with 

the AWR brand. This decision would hardly have been a casual, off-the-cuff, or undocumented 

one.  Rather, logic suggests that just the opposite is true - - that a significant business decision to 

sell an entire brand such as LJS/AWR, which Yum! Brands had never done before or since 

according to its own Rule 30(b)(6) representative, would have been thoroughly considered by top 

company officers based on their review of hard financial data and would be well-documented. 

Indeed, the deposition excerpts from the Rule 30(b)(6) deposition of William Lawrence 

Gathoff, Yum!’s corporate representative, strongly support this view.  Gathoff testified on 

January 7, 2014 that the Yum!’s divestiture decision for LJS would have involved a “senior 

leadership team” and would have been approved by “the Board.”15  Gathoff identified former 

LJS President Emil Brolick and its former CFO Cheryl Batchelder as examples of two such 

senior leadership individuals who, at the brand-level, would have been involved in the decision.  

He identified the CEO, CFO and COO at the Yum! corporate level as examples of senior 

corporate leadership who would have been involved.16 The Court consequently continues its 

view that Janko is fully entitled to discover all documents generated, received or relied on 

between 2006 and 2011 by individuals such as Brolick, Batchelder, and the Yum! CEO, CFO 

and COO that involve the LJS brand divestiture decision. 

 The discovery documents produced to date appear to the Court to be materially 

incomplete.  The Court has broad discretion over the control of discovery, and its decisions in 

this respect are not lightly set aside.  S.E.C. v. Merrill Scott & Assoc., Ltd., 600 F.3d 1262, 1271 

(10th Cir. 2010).   Any documents of Yum! that refer to the possible sale or divestiture of the LJS 

brand during the 2006-to-2011 time frame fall within the scope of request for production no. 3 

                                                 
15   (DN 84, motion to compel, Exh. 3, Gathoff depo., pp. 15-17). 
16   (Id., p. 19). 
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and should have been produced by the Defendants in a timely fashion.  Production of the 

Goldman Sachs Offering Memo, and the other routine periodic financial reports/records referred 

to in the Defendants’ current response, while an important first step, do not satisfy the 

Defendants’ discovery obligations.  Accordingly, the Court GRANTS Janko’s further motion to 

compel.  Defendants have twenty (20) days from the date of entry of this order to further 

supplement their discovery responses. The additional documents are subject to the previously 

entered protective order (DN 29).  Each party shall bear its own costs in the matter. 

 Appeal of this order is governed by the terms and the time limitations of Rule 72(a). 

 

 

 

 

Cc: Counsel of Record 

Case 3:12-cv-00345-CRS-DW   Document 96   Filed 04/03/14   Page 6 of 6 PageID #: 1189


	dateText: April 2, 2014
	signatureButton: 


